University of Mississippi

eGrove
Newsletters

American Institute of Certified Public
Accountants (AICPA) Historical Collection

1-1-1989

Digest of Washington issues, June 1989, vol. 2, no. 3
American Institute of Certified Public Accountants. Washington Office Staff

Follow this and additional works at: https://egrove.olemiss.edu/aicpa_news

Recommended Citation
American Institute of Certified Public Accountants. Washington Office Staff, "Digest of Washington
issues, June 1989, vol. 2, no. 3" (1989). Newsletters. 333.
https://egrove.olemiss.edu/aicpa_news/333

This Article is brought to you for free and open access by the American Institute of Certified Public Accountants
(AICPA) Historical Collection at eGrove. It has been accepted for inclusion in Newsletters by an authorized
administrator of eGrove. For more information, please contact egrove@olemiss.edu.

AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS

DIGEST OF
WASHINGTON
ISSUES
June 1989

Volume 2

Number 3

Prepared by the
American Institute of Certified Public Accountants
1455 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202)737-6500

AICPA WASHINGTON OFFICE STAFF

Bernard Z . Lee
Deputy Chairman
Federal Affairs
J . Thomas Higginbotham
Vice President
Legislative Affairs

Joseph F. Moraglio
Vice President
Federal Government Division

Donald H. Skadden
Vice President
Federal Taxation

Mary Frances Widner
Vice President
Institute Relations

William R. Stromsem
Director
Federal Taxation

Kenneth F . Thomas
Director
Federal Taxation

John M. Sharbaugh
Director
Communications and
State Society Relations

There are no copyright or other
restrictions on duplication of this
material. In fact, we encourage
duplication of the information contained
in the publication for interested parties.

DIGEST OF WASHINGTON ISSUES

Executive Summary

..............................................

1

Issues
Financial Institutions Reform, Recovery and
Enforcement A c t .............................................. 4
Civil RICO Reform

................................................ 6

Congressional Oversight Hearings on the
Accounting Profession (Dingell Hearings) ....................

8

Improved Federal Financial Management ............................

9

Litigation Reform

..............................................

11

Telemarketing Fraud Legislation ..................................

13

Consultant Registration and Certification ........................

15

Securities Legislation Resulting from
the Treadway Commission Recommendations

....................

17

Congressional Hearings on the Quality of
Audits of Federal Financial Assistance

....................

19

Other I s s u e s ..................................................... 21

Tax Issues
Repeal or Modification of Internal Revenue
Code Section 8 9 ......................................... 22
Civil Tax Penalty System Revisions .......................... 24
Leveraged Buyouts ........................................... 26
Other Tax Issues
............................................ 27
o Tax Simplification
o User Fee for Tax Information

(Boldface type in the text of the Digest indicates material added
since the last issue. The date in the lower right hand corner of the
pages indicates the date material on the page was changed.)

EXECUTIVE SUMMARY
Financial Institutions Reform, Recovery and Enforcement Act
Legislation currently being considered by the Congress to bail out the
savings and loan industry includes two provisions that will have a
significantly adverse effect on the accounting profession if the
legislation is enacted in its present form. The first provision would
expand the federal role in regulating the audit and auditor of savings
institutions.
The second provision would limit defenses available to
accountants in lawsuits. The AICPA is working to have language in the
House version of the legislation concerning the audit provision
accepted by the conferees and to modify the language limiting defenses
available to accountants. For further details see page 4.
Civil RICO Reform
Amending the civil provisions of the Racketeer Influenced and Corrupt
Organizations Act (RICO) of the 1970 Organized Crime Control Act has
been a major goal of the AICPA since the 99th Congress. RICO permits
private parties to sue for treble damages and attorneys' fees when
those individuals have been injured by a "pattern of racketeering
activity” in certain relationships to an "enterprise.” Because such
crimes as mail fraud, wire fraud, and securities fraud are included in
the RICO law, many accountants are named as co-defendants in suits
arising out of regular business failures, securities offerings, and
other investment disappointments. For further details see page 6.
Congressional Oversight Hearings on the Accounting Profession
The Oversight and Investigations Subcommittee of the House Energy and
Commerce Committee has conducted 23 hearings since 1985 focusing on
the effectiveness of independent accountants who audit publicly owned
corporations and the performance of the SEC in meeting its
responsibilities.
The AICPA believes independent auditors are
fulfilling their obligations under the federal securities laws.
In
order to enhance the effectiveness of independent audits, the AICPA
has strengthened audit quality by expanding peer review requirements,
by revising auditing standards on internal controls, fraud and illegal
acts, by recommending to the SEC expanded disclosure requirements when
an auditor resigns from an audit engagement, and by creating the
National Commission on Fraudulent Financial Reporting.
For further
details see page 8.
Improved Federal Financial Management
The federal government of the United States operates the largest
financial organization in the world. Yet it has no means of providing
complete, consistent, reliable, useful and timely information about
federal operations and financial conditions. The AICPA believes it is
time for the Congress to adopt legislation that will provide more
effective financial management systems and accountability.
For
further details see page 9.
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Litigation Reform
Because accountants have become easy targets for plaintiffs when the
accountants are the only survivors after the failure of a client
company and because accountants are often perceived as having "deep
pockets," increasing numbers of lawsuits are being brought against
them.
The AICPA believes that it is essential that tort litigation
reform legislation be enacted in order to reduce accountants' legal
liability. For further details see page 11.
Telemarketing Fraud Legislation
Legislation has been introduced in the House designed to curb fraud
and other abuses in telemarketing. The importance of the legislation
from the point of view of the accountancy profession is to ensure that
the terms are defined precisely enough so that legitimate businesses
using the telephone in routine business transactions will not be
covered. Imprecise language could result in the federalization of all
common law fraud claims in commercial litigation. For further details
see page 13.
Consultant Registration and Certification
In an effort to eliminate conflict of interest situations, legislation
was introduced in the last Congress and has been reintroduced in the
101st Congress which would require consultants submitting proposals to
perform services for federal government agencies to register and
submit such information as client names and a description of the
services furnished to each client.
The AICPA does not believe that
such registration and certification requirements would provide the
most effective and efficient method of ferreting out conflict of
interest situations. For further details see page 15.
Securities Legislation Resulting from the Treadway Commission
The final report of the National Commission on Fraudulent Financial
Reporting, more commonly known as the Treadway Commission, included
recommendations
to
expand
the
SEC's
enforcement
authority.
Implementation of some of the recommendations would require amendment
of our nation's securities laws.
As a result, legislation has been
introduced in the House and Senate that would permit assessment of new
civil money penalties in administrative and civil proceedings under
the federal securities laws.
The bills also would allow the SEC to
ask a court to suspend or bar violators from serving as directors or
officers of public companies. For further details see page 17.
Congressional Hearings on the Quality of Audits of Federal Financial
Assistance
The House Government Operations Legislation and National Security
Subcommittee began a series of hearings in November 1985 on the
quality of audits of federal grants to state and local governments and
to nonprofit organizations.
In 1986 and 1987 the General Accounting
Office released three reports substantiating the need for improved
audit quality and making recommendations about how it could be
achieved.
A task force formed by the AICPA to develop ways to
(2)
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improve the quality of audits of governmental units issued a report
containing 25 recommendations.
In 1988, a status report about the
accounting profession's enforcement efforts was issued by the GAO
which commended AICPA and State Boards of Accountancy enforcement
efforts on referral of CPAs who performed poor quality governmental
audits. For further details see page 19.
Repeal or Modification of Internal Revenue Code Section 89
The Tax Reform Act of 1986 included language setting mandatory
non-discrimination rules for employers' health and welfare plans
prohibiting
employers
from discriminating
in favor of highly
compensated employees.
Because the resulting section 89 of the
Internal Revenue Code contains extremely complex rules for determining
whether certain employee benefit plans are discriminatory, repeal or
modification of section 89 is one of the AICPA Tax Division's top
priorities. For further details see page 22.
Civil Tax Penalty System Revisions
Civil tax penalties have proliferated during the past 10 years
resulting in a complex system.
The Congress,
IRS, and tax
professionals have all recognized the need to develop a less confusing
system.
In the House, civil tax penalty reform legislation, H.R.
2528, was introduced June 1, 1989 and approved by the Ways and Means
Committee June 20, 1989. For further details see page 24.
Leveraged Buyouts
Leveraged buyouts (LBOs) and other debt-laden corporate deals have
been the subject of numerous hearings by various Congressional
committees, including the House Ways and Means and Senate Finance
Committees. Arthur S. Hoffman, chairman of the AICPA Federal Taxation
Executive Committee, testified at a March 14, 1989 hearing conducted
by the Ways and Means Committee in opposition to using the Internal
Revenue Code as a mechanism to curb LBOs.
For further details see
page 26.
Other Tax Issues
Two issues are addressed: 1) tax simplification and 2) a budget
proposal by President Reagan that a user fee be considered for the
IRS' telephone assistance program for taxpayers.
The AICPA Tax
Division has established a subcommittee to identify specific areas of
the tax laws in need of simplification and to work with Congress and
the Treasury on their implementation. The AICPA Tax Division wrote to
President Bush urging that a proposal for a user fee on IRS' telephone
taxpayer assistance be eliminated from future budgets.
For further
details see page 28.
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FINANCIAL INSTITUTIONS REFORM. RECOVERY AND ENFORCEMENT ACT
ISSUE
Should legislation being considered by the Congress to bail out the
savings and loan industry include provisions to expand the federal
role in regulating the audit and auditor of savings institutions and
limit defenses available to accountants in lawsuits?
AICPA POSITION
The AICPA is working to have the House's language concerning the audit
provision accepted by the conferees and to modify the language
limiting defenses available to accountants.
BACKGROUND
The
Congress
currently
is considering
legislation to
reform,
recapitalize, and consolidate the federal deposit insurance system and
to enhance the regulatory and enforcement powers of the federal
agencies charged with regulating our federal financial institutions.
The legislation, H.R. 1278 and S. 774 (which replaced S. 413) , is
entitled the Financial Institutions Reform Recovery and Enforcement
Act.
Two provisions are included in these bills that will have a
significantly adverse effect on the accounting profession if the
legislation is enacted in its present form. Particularly affected are
accountants who provide services to federally insured institutions,
that is, banks, thrift institutions, and credit unions.
The two provisions are:
o

Section 301 of S. 774 which expands the federal role
regulating the audit and auditor of savings institutions.
Section 301 would require mandatory audits of entities
supervised
by
the
newly-created
Office
of
Savings
Associations, and calls on the chairman of the office to
"establish rules governing the selection of independent
auditors...and the performance of auditing services."
The AICPA believes that auditors' performance should be
measured against generally accepted auditing standards. Any
expansion in the breadth of auditor responsibilities must be
predicated upon technically sound and workable principles.
The language in H.R. 1278 requiring annual audits for all
insured
financial
institutions
conforms
with
these
requirements.
The AICPA is working to have the House
language accepted by the House-Senate Conference Committee.
The AICPA also believes that the portion of Section 301 of s.
774 which grants open-ended authority to discipline auditor
performance to the Office of Savings Associations should be
deleted by the conferees.
The provision is objectionable
because it fails to articulate standards against which
auditor performance is to be measured or specify what beyond
the sanctioning powers already available may be contemplated.
(4)
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o

Section 214(o) of S. 774
accountants.

which limits defenses available to

Auditors would be precluded from asserting defenses based on
the FDlC's own performance failures or the failures of
federal regulatory agencies.
An auditor is precluded from
showing, for example, that agency misconduct contributed to a
financial loss, dissipated assets or even constituted the
proximate cause of failure. A statutory bar of this scope is
fundamentally unfair, and is particularly inappropriate when
applied to auditors, who have little or no ability to
influence the affairs of the financial institution which
experienced the loss.
The AICPA is working to have the conferees modify this
section of S . 774 so that 1) auditors are allowed to
demonstrate that their conduct was not the proximate cause of
financial loss and 2) courts are permitted to assess and
apportion
responsibility
for
damages
based
upon
accountant-sponsored evidence of federal agency acts, errors,
or failures to act.
RECENT DEVELOPMENTS
The Senate passed 8. 774 on April 19, 1989.
H.R. 1278 was passed by
the House of Representatives on June 15, 1989.
House and Senate
conferees began meeting to resolve differences between the two bills
on June 22, 1989.
JURISDICTION
Senate - Committee on Banking, Housing, and Urban Affairs
House -

Committee on Banking, Finance, and Urban Affairs
Financial Institutions Supervision, Regulation and Insurance
Subcommittee

AICPA STAFF CONTACTS
J. F. Moraglio - Vice President, Federal Government Division
J. T. Higginbotham - Vice President, Legislative Affairs
M. H. Parker - Technical Manager, Federal Government Division
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RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT (RICO)
ISSUE
Should the civil provisions of the RICO statute be amended?
AICPA POSITION
The AICPA supports H.R. 1046 and S. 438, legislation to amend the
civil provisions of the Racketeer Influenced and Corrupt Organizations
Act (RICO), and is working for passage of this legislation.
BACKGROUND
RICO is one part of the 1970 Organized Crime Control Act, in which
Congress authorized private parties injured by a "pattern" of
"racketeering activity" to sue for treble damages and attorneys' fees.
In describing the kinds of "racketeering activity" that could give
rise to such lawsuits, however, Congress included not only crimes of
violence, but also mail fraud, wire fraud, and securities fraud.
Instead of becoming a weapon against organized crime, as Congress
originally intended, civil RICO has been transformed into a staple of
ordinary commercial litigation. RICO cases now routinely grow out of
securities offerings,
corporate failures,
and other investment
disappointments,
and these cases often include accountants as
co-defendants.
Early in the 99th Congress, the AICPA took the lead in convincing
Congress to correct the abuses of the statute. It brought together a
coalition representing the securities industry, the life insurance and
property
and
casualty
insurance
industries,
banks
and major
manufacturers, and their trade associations.
This coalition worked
with representatives of major labor unions that also support reform of
civil RICO.
Our preferred solution to the RICO problem was a prior criminal
conviction
standard— permitting civil RICO suits to be brought only
against defendants who had been convicted of a criminal act. This was
widely supported in Congress, despite certain consumer groups' strong
opposition.
In the closing hours of the 99th Congress, compromise
legislation passed the House by an overwhelming vote, but failed in
the Senate by 2 votes.
In the 100th Congress, Representative Rick Boucher (D-VA), the leading
proponent of RICO reform in the House of Representatives during the
99th Congress, introduced legislation which would have reduced RICO's
treble damage provision to single damages in most business cases.
This included suits based on transactions subject to state or federal
securities laws in which accountants and accounting firms are often
defendants.
Rep. Boucher's legislation permitted plaintiffs to seek
multiple damages in instances of insider trading, a prominent issue at
the time.
Civil RICO reform legislation was also introduced in the Senate during
the
100th
Congress.
The legislation, as introduced, was not
acceptable to the AICPA and other participants in the business-labor
coalition.
During the committee mark-up procedure, there was a
successful
effort
to
revise
provisions
objectionable
to
the
business-labor coalition.
Despite this effort, the 100th Congress
failed to act on the civil RICO reform issue.
(6)
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During the 99th and 100th Congresses, the AICPA devoted much effort to
the civil RICO reform movement.
We testified before both the House
and Senate Judiciary Committees.
We continually encouraged civic
involvement of CPAs throughout our nation to urge Congress to correct
abuses of the RICO statute.
We also filed amicus curiae briefs,
urging the Supreme Court to clarify the statute's provision in Sedima
v . Imrex and H. J. Inc, v. Northwestern Bell.
In the 101st Congress, Rep. Boucher introduced H.R. 1046 on February
22.
Joining as co-sponsors of H.R. 1046 were Rep. George Gekas
(R-PA), Minority Leader Bob Michel (R-IL), and 35 of their colleagues.
On February 23, Senator Dennis DeConcini (D-AZ) introduced S. 438.
Joining as co-sponsors of S. 438 were Senators Orrin Hatch (R-UT),
Howell Heflin (D-AL), and Steve Symms (R-ID).
The AICPA has been working with members and staff of the state
societies to have them encourage members of Congress to co-sponsor the
legislation.
H.R. 1046 has 69 co-sponsors and S. 438 has 3
co-sponsors.
Following is an explanation of S. 438 and H.R. 1046:
The legislation will permit plaintiffs to recover only single damages
in most RICO cases, including cases involving the federal securities
and commodities laws, and cases where one business sues another
business.
The legislation will permit most governmental entities to
recover automatic treble damages, and such
damages also will be
available in cases against defendants who have been convicted of
related felonies.
The legislation will permit consumers, victims of insider trading, and
persons injured by certain crimes of violence to recover their actual
damages plus punitive damages, up to twice the actual damages.
In
cases in which only single damages would be available under the new
law, pending claims would be detrebled unless the court found that to
be "clearly unjust.”
The bill also incorporates the affirmative
defense for defendants who acted in reliance on certain state or
federal regulatory actions.
RECENT DEVELOPMENTS
The House Judiciary Crime Subcommittee held hearings on H.R. 1046 on
May 4, 1989 and June 15, 1989. The Senate Judiciary Committee held a
hearing on S. 438 on June 7, 1989.
JURISDICTION
Senate - Committee on the Judiciary
House -

Committee on the Judiciary
Crime Subcommittee

AICPA STAFF CONTACTS
B. Z. Lee - Deputy Chairman, Federal Affairs
J. T. Higginbotham - Vice President, Legislative Affairs
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CONGRESSIONAL OVERSIGHT HEARINGS ON THE ACCOUNTING PROFESSION (DINGELL
HEARINGS)
ISSUE
Are independent auditors fulfilling their responsibilities relative to
audits of publicly owned corporations?
AICPA POSITION
Independent auditors are fulfilling those responsibilities and the
profession has taken a number of steps to enhance the effectiveness of
independent audits. These include:
o

Strengthening audit quality by expanding the scope and
requirements for peer review conducted under the supervision
of the Institute's SEC Practice Section and the Public
Oversight Board.

o

Revising auditing standards on internal control, fraud and
illegal acts, auditors' communications and other "expectation
gap issues."

o

Creating the National
Reporting, chaired by
Treadway.

o

Recommending to the SEC expanded disclosure requirements when
an auditor resigns from an audit engagement, particularly
when there are questions about management's integrity.

Commission on Fraudulent
former SEC Commissioner

Financial
James C.

BACKGROUND
In February 1985, under the chairmanship of Representative John
Dingell (D-MI), the Subcommittee on Oversight and Investigations of
the House Energy and Commerce Committee began hearings on the
accounting profession.
The hearings focused on the effectiveness of
independent accountants who audit publicly owned corporations and the
performance of the SEC in meeting its responsibilities.
To date, 23 oversight hearings have been held and 153 witnesses have
testified.
Representatives of the AICPA have testified on three
occasions. There have been no Senate hearings.
RECENT DEVELOPMENTS
None
JURISDICTION
Senate - Committee on Banking, Housing, and Urban Affairs
Securities Subcommittee
House -

Committee on Energy and Commerce
Oversight and Investigations Subcommittee
(8)
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IMPROVED FEDERAL FINANCIAL MANAGEMENT
ISSUE
What steps need to be taken by Congress and the Administration to
improve federal financial management?
AICPA POSITION
The AICPA is concerned about the federal government's lack of
effective financial management systems and accountability and it urges
the legislative and executive branches to work together to improve
this situation.
BACKGROUND
The government of the United States is the world's largest financial
operation.
Its annual budget is nearly $1.7 trillion.
It employs
more than five million people and runs hundreds of programs, many of
which are individually larger than our largest corporations and state
governments.
Despite this, its financial management concepts and
practices are weak, outdated and inefficient.
How bad is the current state of the financial management structure?
Although the federal government's annual budget exceeds $1 trillion,
its books are kept on a cash basis.
Despite the size of its annual
budget, there is no legislative position of a chief financial officer
in the federal government.
There are many obsolete and incompatible
accounting systems scattered throughout the federal agencies.
Many
departments and agencies do not follow the established accounting
principles, and annual independent financial audits are not required
and, with few exceptions, neither are they performed.
The AICPA Task Force on Improving Federal Financial Management has
developed
recommendations
to
assist
the
Congress
and
the
Administration in improving federal financial management.
These
recommendations, which have been submitted to Congress and the
Administration, are:
o

A legislatively mandated, full-time chief financial officer
who will provide the leadership and coordination necessary to
achieve sound financial management in the federal government.
The function must have the authority and resources to
administer an effective,
integrated
federal management
program, exercised in an independent and objective manner.
In addition, each of the federal departments and agencies
should have a legislatively mandated CFO;

o

A uniform body of accounting and reporting standards for the
federal government, to be used by all departments and
agencies;

o

A requirement for meaningful and useful department, agency,
and government-wide financial statements, operating reports,
and
financial data for the
federal
government;
and
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o

A program of annual audit to provide the Congress, the
President, and the American people with an independent
opinion on the financial position and the results of
operations of the federal government and the departments and
agencies.

RECENT DEVELOPMENTS
The national colloquium which had been scheduled for May by the Task
Force on Improving Federal Financial Management has been postponed
until this fall.
The colloquium will bring together members of
Congress, the General Accounting Office, the Administration, the
accounting profession, and other interested parties to discuss what
Congress and the Administration can do to improve the federal
government's financial management.
POSITION OF OTHERS
The GAO, the National Association of State Auditors, Comptrollers and
Treasurers, and the Association of Government Accountants generally
support efforts to improve federal financial management.
JURISDICTION
Senate - Committee on Governmental Affairs
House -

Committee on Government Operations

AICPA STAFF CONTACT
J. F. Moraglio - Vice President, Federal Government Division

(10)

LITIGATION REFORM
ISSUE
Should Congress approve tort litigation reform legislation?
AICPA POSITION
The AICPA believes the chief cause of the liability crisis is a tort
system which has become dangerously out of balance as the result of a
trend of expanding liability. We recognize that legitimate grievances
require adequate redress, but fairness demands equity for the
defendant as well as the plaintiff. Such equity is now lacking in the
system, and the balance must be restored.
BACKGROUND
The issue of accountants' liability is of great concern to the AICPA
membership.
In our litigious society, accountants have become easy
targets for plaintiffs when the accountants are the only survivors
after the failure of a client company.
This, combined with the
perception of accountants being a "deep pocket”, has given rise to an
increasing number of suits against us.
Within the AICPA, a specially formed task force on accountants' legal
liability has been charged with the responsibility of identifying ways
to reduce our liability exposure.
For the last two years, the task
force has directed much of its attention to the various tort reform
efforts within the states.
On the federal level, it has focused on
the civil RICO reform effort.
The AICPA has identified five principal areas in need of legislative
reform:
o

Proportionate Liability. The most significant area in need
of reform is the replacement of the prevailing rule of "joint
and several" liability with "several" liability alone, in
federal and state actions predicated on negligence.
If the
"joint and several" rule is replaced with a "several"
liability rule, a defendant would not be compelled to pay
more than his proportionate share of the claimant's loss
relative to other responsible persons.

o

Suits by Third Parties - The Privity Rule.
The second
target area for reform is the promotion of adherence to the
privity rule as a means of countering the growing tendency
to extend accountants' exposure to liability for negligence
to an unlimited number of unknown third parties with whom the
accountant has no contractual or other relationship.

o

Racketeer Influenced and Corrupt Organizations Act (RICO).
Please see the RICO issue section of the Digest (page 6).

o

Costs
and
Frivolous Suits.
Another
prime
concern
is deterrence of the increasing numbers of frivolous suits
and attorneys' fees arrangements that provide incentives
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for the plaintiffs' bar to file lawsuits
pocket" defendants regardless of merit.
o

against

"deep

Aiding and Abetting Liability. The AICPA also believes
there is a need to clarify the scienter or knowledge standard
by which auditors may be held secondarily liable for aiding
and abetting a violation of law by those who are primarily
responsible.
Specifically, the AICPA supports legislative
reforms to require a finding of actual knowledge by the CPA
of the primary party's wrongdoing.

The Task Force on Accountants' Legal Liability has suggested revisions
to S. 132, the Joint and Several Liability Reform Act of 1989,
introduced by Senator Larry Pressler (R-SD) in order to have the
measure address the needs of the profession.
RECENT DEVELOPMENTS
S. 1100, the Lawsuit Reform Act of 1989, was introduced by Senator
Mitch McConnell (R-KY) on June 1, 1989 and is strongly supported by
the AICPA. S. 1100 would abolish joint and several liability in civil
actions in federal and state courts based on any cause of action,
including economic losses,
among others.
The Task Force on
Accountants' Legal Liability and representatives of other business,
professional,
and
public
service
groups
worked
with
Senator
McConnell's staff in developing S. 1100.
The Task Force is also
continuing to work with the staff of Representative Don Ritter (R-PA),
who is also drafting tort reform legislation.
FEDERAL JURISDICTION
Senate - Committee on Judiciary
Committee on Commerce, Science and Transportation
House

- Committee on Judiciary
Committee on Energy and Commerce

AICPA STAFF CONTACTS
P. V. Geoghan - Assistant General Counsel
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TELEMARKETING FRAUD LEGISLATION
ISSUE
In seeking to combat "telemarketing fraud,” should Congress carefully
craft legislation to ensure that any private cause of action does not
become a vehicle for federalizing all common law fraud claims in
commercial litigation?
AICPA POSITION
The AICPA supports efforts to ensure that the terms used in any
federal telemarketing fraud legislation are not so broad that the
statute could be construed to cover the activities of legitimate
businesses that use the telephone in the course of engaging in routine
business transactions.
Such imprecise language could provide a
vehicle for federalizing every dispute involving business transactions
in which the plaintiff alleges fraud.
BACKGROUND
In response to the problem of fraud and other abuses in telemarketing,
three different bills were introduced and considered in the last
Congress.
In the Senate, hearings were held on the two bills
introduced, but no further action was taken.
In the House, a measure
introduced by Representative Tom Luken (D-OH) passed the House.
In
essence, so long as the plaintiff could meet a $10,000 threshold
requirement, the legislation could have been interpreted to permit any
person to bring suit in federal court if he believed that fraud had
been committed in connection with products or services sold, in part,
by the use of a telephone.
The FTC Chairman last year called such a provision the "son of RICO"
and warned that it would federalize common law fraud to a greater
degree than the civil RICO statute had already done.
The Judicial
Conference of the United States also stated that such a provision
would generate a volume of litigation that would "dwarf" the volume of
civil RICO suits.
On March 9, 1989, Rep. Luken introduced H.R. 1354, entitled the
"Telemarketing Fraud Prevention Act of 1989." The bill was similar in
structure to legislation he introduced last Congress, but did include
some notable changes. First, H.R. 1354 did not permit a private party
to bring suit unless he has suffered at least $50,000 in damages,
compared with $10,000 under last year's bill.
Second, H.R. 1354's
definition of "telemarketing" was narrower than that contained in the
measure he introduced in the last Congress, although ambiguities that
might permit a broad interpretation of the statute remained.
On March 16, 1989, Rep. Luken chaired a hearing on H.R. 1354 held
before the Subcommittee on Transportation and Hazardous Materials of
the House Committee on Energy and Commerce.
Numerous witnesses
testified concerning H.R. 1354, with several witnesses pointing out to
the Subcommittee the need to narrow the bill's provisions even further
to ensure that legitimate businesses not engaged in "telemarketing"
are not inadvertently brought within the bill's terms.
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RECENT DEVELOPMENTS
The AICPA noted its concern about the broad application of H.R. 1354,
as it was originally drafted, in a letter to Rep. Luken and urged that
the measure be amended so that it effectively addressed true
telemarketing fraud.
The letter to Rep. Luken was included in the
written record of the March 16, 1989 hearing discussed above in the
Background section.
The Transportation and Hazardous Materials Subcommittee on April 25,
1989 amended the definition of the term "telemarketing" for all
purposes under the bill.
As approved by the subcommittee, the term
"telemarketing" would not include any sales transaction where there
was a face-to-face meeting, prior to the consummation of the sale,
between the seller of services or his agent and the purchaser or his
agent, even if the telephone was otherwise used to initiate, pursue,
or consummate the sale.
Therefore, as long as the effort to sell
accounting services included at least one meeting in person with
representatives of the potential client, the accounting services sold
subsequently would not be considered sold through telemarketing. As a
consequence, the rules and regulations and causes of action created by
the bill could not be used to bring claims for damages allegedly
arising from, or related to, that sale of those accounting services.
H.R. 1354 must still be considered by the full Energy and Commerce
Committee before it can be voted on by the House of Representatives.
No similar legislation has been introduced in the Senate.
POSITION OF OTHERS
Consumer groups and the National Association of Attorneys General,
among others, are strong supporters of H.R. 1354, and would like to
see some expansion of its provisions.
The Federal Trade Commission
has expressed some reservations about the bill, and several other
groups such as Mastercard/VISA have suggested substantive amendments
to the bill, but they are generally supportive of the aims of the
legislation.
Telemarketing trade associations, the Association of
National Advertisers and the National Retail Merchants Association
strongly oppose the bill in its present form.
JURISDICTION
Senate - Committee on Commerce, Science and Transportation
House -

Committee on Energy and Commerce

AICPA STAFF CONTACTS
B. Z. Lee - Deputy Chairman, Federal Affairs
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CONSULTANT REGISTRATION AND CERTIFICATION
ISSUE
Should consultants that render services to the federal government or
to persons who contract with the federal government be required to
register and submit certain client information to the procuring
department or agency to identify conflict of interest situations?
AICPA POSITION
The AICPA believes that registration and certification of all
consultants would not provide the most effective and efficient method
of ferreting out conflict of interest situations.
BACKGROUND
In light of on-going Pentagon procurement scandals, Congress is more
vigorously scrutinizing the way the Department of Defense (DOD) and
other federal government agencies conduct business with consultants.
Last year, the Congress included a provision in the Fiscal Year 1989
Defense Authorization legislation that charged the Administrator of
the Office of Federal Procurement Policy (OFPP) with promulgating a
government-wide policy which would set forth: 1) conflict of interest
standards for persons who provide consulting services to the federal
government;
and
2)
procedures,
including
such
registration,
certification, and enforcement requirements as may be appropriate, to
promote compliance with the conflict of interest standards.
In an effort to identify and evaluate the potential for conflicts of
interest, these regulations were to be applied to the following types
of consulting services:
1) advisory and assistance services; 2)
services related to support of the preparation or submission of bids
and proposals; and 3) other services related to federal contracts
specified by the OFPP in the regulations. If the President determines
the promulgation of such regulations would have a significant adverse
impact on the accomplishment of the mission of federal agencies, he
could negate these regulations.
Following enactment of the legislation, the AICPA and several
representatives of accounting firms met with OFPP representatives to
communicate their views and concerns related to the development of a
conflict-of-interest policy.
In this Congress, Senator David Pryor (D-AR) and Representative
Charles Bennett (D-FL) introduced identical bills in the Senate and
House of Representatives requiring the registration and certification
of federal government consultants. The measures, S. 166 and H.R. 667,
are entitled the Consultant Registration and Reform Act of 1989, and
are similar to legislation introduced in the last Congress.
The measures would create a registration requirement for consultants
working directly for the federal government or doing work for a
contractor who is working for the government. The legislation defines
a consultant as any person or organization which is a party to a
contract with the federal government that furnishes "advisory and
assistance services."
This includes management and professional
services.
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Rep. Bennett also introduced H.R. 72 which would require
registration of DOD consultants or of firms contracting with DOD.

the

RECENT DEVELOPMENTS
On June 6, 1989, in accordance with the 1989 Department of Defense
Appropriation Act discussed in the Background section above, The OFPP
issued the proposed conflict-of-interest policy.
Public comments on
the proposed policy are requested by August 7, 1989. The OFPP policy
letter establishes 1) government-wide policy relating to conflict of
interest standards for persons who provide consulting services to the
U.S. government and to persons who contract with the U.S. government
and
2)
procedures,
such
as
registration,
certification,
and
enforcement requirements, to promote compliance with those standards.
The regulations apply to certain advisory and assistance services and
to services related to support of the preparation or submission of
bids and proposals for federal contracts.
Advisory and assistance
services, as defined, will exclude legal and accounting services.
Marketing consultants, which are defined rather broadly to include
independent contractors who furnish advice, information, direction, or
assistance to any other contractor in support of the preparation or
submission of a bid or proposal for a government contract by such
contractor, would be required to provide the prime contractor with a
description of the nature of the services to be rendered by each
marketing consultant and a description of the nature of services
rendered to clients that are the same as or substantially similar to
other services provided to the government or any other client
(including any foreign government or person). The requirement would
apply to prime contractors that are the apparent successful bidder on
contracts of $200,000 or more.
There are also certification requirements with respect to contracts in
excess of $25,000 for consultants that provide advisory and assistance
services directly to the government.
JURISDICTION
Senate - Committee on Governmental Affairs
Committee on Armed Services
House -

Committee on Government Operations
Committee on Armed Services

AICPA STAFF CONTACTS
J. F. Moraglio - Vice President, Federal Government Division
I. A. MacKay - Director, Federal Government Division
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SECURITIES
LEGISLATION
RECOMMENDATIONS

RESULTING

FROM

THE

TREADWAY

COMMISSION

ISSUE
Should
Congress
approve
legislation
recommendations of the Treadway Commission?

to

implement

certain

AICPA POSITION
This legislation does not directly affect the accounting profession;
therefore, the AICPA has not formally adopted a position on it.
BACKGROUND
In its final report, the National Commission on Fraudulent Financial
Reporting (the Treadway Commission) made several recommendations which
may require amending our nation's securities laws.
The Treadway
Commission recommended expanding the SEC's enforcement authority to
enable the agency to:
o

bar or suspend officers and
held corporations;

directors of

o

mandate audit committees composed of independent
directors for all publicly held corporations;

o

seek civil money penalties in injunctive proceedings;

o

issue cease and desist orders
securities law violation; and

o

impose
civil money penalties in
proceedings, including Rule 2(e).

when

it

publicly

finds

a

administrative

In November 1987, in remarks before the Corporate Accounting and
Financial Reporting Institute, Representative John Dingell (D-MI),
chairman of the House Energy and Commerce Committee, remarked that
"Congress has a responsibility to move forward on the good ideas of
the Treadway Commission that will require legislation."
At a May 1988 hearing,
Rep.
Dingell stated,
"The accounting
profession— through the AICPA— has made substantial improvements in
their
audit
standards
to
meet
the
Treadway
Commission's
recommendations.
Their decisive and timely action, as well as their
willingness to work with the Subcommittee on further improvements, is
commendable."
In February 1989, H.R. 975, legislation drafted by the SEC in response
to the Treadway Commission's recommendations, was introduced in the
House by Rep. Dingell.
In March, a similar measure, S. 647, was
introduced by Senators Chris Dodd (D-CT) and John Heinz (R-PA). They
are, respectively, the chairman and ranking minority member of the
Securities Subcommittee of the Banking, Housing and Urban Affairs
Committee, which has jurisdiction over the legislation.
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H.R. 975 and S. 647 would permit assessment of new civil money
penalties in administrative and civil proceedings under the federal
securities laws, and would allow the SEC to ask a court to suspend or
bar violators from serving as directors or officers of public
companies.
The legislation does not apply to Rule 2(e) proceedings
and does not address mandated audit committees.
In addition, a GAO report requested by Rep. Dingell was released in
March
concerning
implementation
of
the
Treadway
Commission
recommendations.
The report stated that the public accounting
profession has "taken positive actions which demonstrate a commitment
to addressing concerns about audit quality and the accuracy and
reliability of financial disclosures."
The GAO found that the
accounting profession "has made substantial progress in addressing
problems by expanding the auditor's responsibilities to:
1) evaluate
internal controls; 2) provide early warning of a company's financial
difficulties; 3) design the audit to provide reasonable assurance of
detecting material fraud; and 4) improve communication to the
financial statement user and the management of public companies.
In
releasing the report, Rep. Dingell said, "The GAO found that the
accounting profession has made substantial progress in addressing the
Treadway Commission's proposals, and the profession deserves credit
for that."
RECENT DEVELOPMENTS
The Senate Securities Subcommittee held a hearing on S. 647 on April
18, 1989. No hearings have been held in the House on H.R. 975.
JURISDICTION
Senate - Committee on Banking, Housing and Urban Affairs
Securities Subcommittee
House -

Committee on Energy and Commerce
Telecommunications and Finance Subcommittee

AICPA STAFF CONTACTS
B. Z. Lee - Deputy Chairman, Federal Affairs
J. F. Moraglio - Vice President, Federal Government Division
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CONGRESSIONAL HEARINGS ON THE QUALITY OF AUDITS OF FEDERAL FINANCIAL
ASSISTANCE
ISSUE
What can
be done to improve the quality
financial assistance performed by CPAs?

of

audits

of

federal

AICPA POSITION
The AICPA recognized that this is an urgent problem and, among other
steps, formed a Task Force to develop ways to improve the quality of
audits of governmental units. The Task Force's final report contained
25 recommendations for improving the quality of such audits.
A special Implementation Committee consisting of representatives of
the AICPA and other groups with responsibility for carrying out the
recommendations has been established.
Other actions that have been taken by the Institute include
publication of a revised audit guide on audits of state and local
governmental units, presentation of training programs throughout the
country on the Single Audit Act, and expansion of the peer review
program of the Division for CPA Firms to include examination of the
audits of governmental units.
The Institute has also established a Certificate in Educational
Achievement program in Governmental Accounting and Auditing.
BACKGROUND
In November 1985, the House Government Operations Legislation and
National Security Subcommittee began hearings on the quality of audits
of federal grants to state and local governments and to nonprofit
organizations.
In March 1986, a General Accounting Office (GAO) study found that 34
percent of the governmental audits performed by CPAs did not
satisfactorily comply with applicable standards.
The two biggest
problems identified were insufficient audit work in testing compliance
with governmental laws and regulations and in evaluating internal
accounting controls over federal expenditures.
In October 1986, the House Government Operations Committee released a
report
entitled
"Substandard CPA Audits
of Federal
Financial
Assistance Funds:
The Public Accounting Profession is Failing the
Taxpayers."
The report concluded that improvements must be made in
the quality of CPA audits of federal financial assistance funds.
In August 1987, the GAO released another report entitled "CPA Audit
Quality:
A Framework for Procuring Audit Services." In reviewing a
relationship between the procurement process and quality of audits
that resulted, the GAO found that entities are almost three times as
likely to receive an audit that meets professional standards when they
have an effective procurement process. The report identified four
critical
attributes
for
an
effective
procurement
process:
competition?
technical
evaluation;
solicitation;
and
written
agreement.
(19)
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In June 1988, the GAO issued a report entitled, "CPA Audit Quality: A
Status Report on the Accounting Profession's Enforcement Efforts."
The GAO report commended the AICPA and State Boards of Accountancy
enforcement efforts on referrals of CPAs who performed poor quality
governmental audits.
The chairman of the Government Operations
Committee commended the Institute for its efforts? however, he stated
that he was disappointed to learn that the Institute has not disclosed
all disciplinary actions taken against CPAs and would like the
Institute to re-evaluate its policy on that issue.
In August 1988, the AICPA replied by stating it agreed with the need
for public disclosure of all disciplinary actions taken against CPAs
performing substandard work.
Once a trial board has made an actual
determination of a member's guilt, it is uniform practice to announce
the name of the member. However, when the investigation reveals that
a deviation does not violate the ethics code, corrective rather than
punitive measures are taken and no publication of the member's name is
made. These procedures "are consistent with our overall philosophy and
goal to improve the competence of the practitioner in his service to
clients and the public," the AICPA said.
RECENT DEVELOPMENTS
The May 1989 final Report on the Implementation of the Recommendations
of the Task Force on the Quality of Audits of Governmental Units
indicated 23 of the 25 recommendations have been implemented.
POSITION OF OTHERS
The GAO, the federal Inspectors General, the State Auditors, the State
Boards of Accountancy, State Societies and other organizations are all
working together to develop and implement ways to improve the quality
of CPA audits of federal financial assistance funds.
JURISDICTION
Senate - Committee on Governmental Affairs
House -

Committee on Government Operations
Legislation and National Security Subcommittee

AICPA STAFF CONTACTS
J. F. Moraglio - Vice President, Federal Government Division
S. L. Graff - Technical Manager - Federal Government Division
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OTHER ISSUES

Some of the other legislative and political issues that the AICPA is
monitoring include:
o

Parental and medical leave

o

Mandatory health care coverage

o

Investment adviser registration with the S.E.C.

o

European Community Common Market Trade Agreement EURO (1992)

o

Financial problems in the insurance industry

o

GAAP/RAP issues

o

Capital gains tax proposals

o

Tax options for revenue enhancement

o

Defense contractor legislation

If you would like additional details on any of these issues, please
contact our office.
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REPEAL OR MODIFICATION OF SECTION 89
ISSUE
Should Congress pass legislation to repeal or modify section 89 of the
Internal Revenue Code?
AICPA POSITION
The AICPA has supported repeal or modification of section 89 since
January 1989.
It has been a top priority of the AICPA Tax Division.
On June 12, 1989 the AICPA wrote to Senator Lloyd Bentsen (D-TX), the
chairman of the Senate Finance Committee, endorsing his bill which
would dramatically simplify the section 89 testing requirements.
BACKGROUND
The Tax Reform Act of 1986 included language, now section 89, setting
mandatory non-discrimination rules for employers' health plans which
would deny tax benefits for plans which discriminate in favor of
highly compensated employees.
A series of complex tests is required
of employers to prove that their plans do not discriminate in favor of
benefits for higher-paid employees.
Various measures to repeal or modify section 89 were introduced early
in the 101st Congress.
AICPA representatives have been meeting for
months with members of Congress and their staffs in an effort to have
section 89 modified. With the issuance of revised IRS regulations on
March 7, momentum for modification or repeal of section 89 grew in
Congress.
In March, the AICPA
following actions:

Tax

Division

Executive

Committee

took

the

o

Proposed
an
alternative
approach
which would enable
employers to avoid section 89 entirely if their more highly
paid employees report some or all of the health care premium
as income.

o

Endorsed, in concept, Senator David Pryor's (D-AR)
654, to simplify section 89.

o

Endorsed, in concept,
Section 89 Coalition.

o

Proposed additional simplification measures not included in
either the Pryor bill or the Section 89 Coalition proposals.

the simplification proposals

bill,

S.

from the

RECENT DEVELOPMENTS
In the House, on April 13, 1989, Ways and Means Committee Chairman Dan
Rostenkowski (D-IL) introduced H.R. 1864, legislation to simplify
section 89.
Hearings were held on the measure May 2-3 by the full
committee.
At the May 2 hearing, Arthur S. Hoffman, chairman of the
AICPA Federal Taxation Executive Committee, and Deborah Walker,
chairman of the AICPA Tax Division's Section 89 Task Force, generally
(22)
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supported the approach to simplification embodied in H.R. 1864. They
particularly supported the bill's focus on plan availability rather
than plan coverage, but suggested changes in the treatment of
cafeteria plans and the appropriate indexing of the maximum employee
contributions for a qualified core health plan.
The AICPA has been
informed that its section 89 proposal significantly contributed to the
formulation of H.R. 1864.
In the Senate, the Finance Committee held a hearing regarding the
impact of section 89 on Hay 9.
Deborah Walker testified at the
hearing.
She urged the Finance Committee to consider a design-based
approach, which dictates that a high percentage of workers be eligible
for the plan.
On June 6, Chairman Bentsen introduced S. 1129, which
addressed many of the concerns raised by AICPA Tax Division
representatives
(e.g.,
the
cliff
effect,
affordability
tests,
treatment of cafeteria plans and small business exception) during
meetings with Department of Treasury and Congressional officials.
The AICPA has endorsed S. 1129 and believes that certain provisions
contained in the bill should be retained in the final version of the
bill agreed to by the Congress. These provisions include: postponing
the deadline until 1990; eliminating the need to identify high paid
and low paid workers; changing the maximum employee contribution to 40
percent; and including special provisions for small businesses with
fewer than 21 employees. However, a concern exists with respect to S.
1129's treatment of cafeteria plans.
Several suggestions have been
made by the AICPA to Senate staff members.
POSITION OF OTHERS
The business community is unanimous in its belief that section 89 must
be repealed or modified; however, different approaches are supported
within the business community.
The U.S. Chamber of Commerce and
National Federation of Independent Business are actively supporting
repeal.
Other business groups have organized to support modification
of section 89.
JURISDICTION
Senate - Committee on Finance
House -

Committee on Ways and Means

AICPA STAFF CONTACTS
D. H. Skadden - Vice President, Federal Taxation Division
L. A. Winton - Technical Manager, Federal Taxation Division
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CIVIL TAX PENALTY SYSTEM REVISIONS
ISSUE
In what ways should the civil tax penalty system be changed to make
the sanctions fair, effective, and administrable?
AICPA POSITION
The immediate concerns with the civil tax penalty system can be
addressed with a few modifications to existing penalties and the
repeal of superfluous provisions.
BACKGROUND
In the past 10 years, a proliferation of civil tax penalties has
created a system which is complex, confusing, uncoordinated, and often
duplicative.
There is general agreement that revisions to the civil
tax penalty provisions are necessary.
Five Congressional hearings were held regarding the need for revision
of the civil tax penalty system, and the AICPA Tax Division testified
at three of those hearings.
In December 1988, a draft report of the IRS Penalty Study Task Force
was released to foster discussion and comment. The report included a
comprehensive philosophy on penalties.
Four criteria were identified
to measure whether particular penalties conform to the penalty
philosophy.
These are:
fairness, effectiveness, comprehensibility,
and administrability.
In February 1989, the final report of the IRS Executive Task Force on
Civil Tax Penalties was released at a hearing before the Oversight
Subcommittee of the House Ways and Means Committee.
The AICPA Tax
Division also testified at that hearing, at the conclusion of which
the subcommittee chairman, J.J. Pickle (D-TX), invited the AICPA and
the IRS to join his subcommittee staff members on a task force to
develop legislation to reform the tax penalty structure. A series of
six half-day roundtables were held during April and May. Members and
staff from the Oversight Subcommittee, plus representatives from the
AICPA, the IRS, Treasury, and the Joint Tax Committee staff attended
all
six
sessions.
Other individuals and organizations were
represented at specific sessions.
All agreed that this collegial
approach to developing legislation was a landmark in good government.
RECENT DEVELOPMENTS
On June 1, 1989, Rep. Pickle introduced H.R. 2528, the Improved
Penalty Administration and Compliance Tax Act.
The Oversight
Subcommittee of the House Ways and Means Committee held a hearing on
the bill on June 6, at which the AICPA Tax Division testified in
support of H.R. 2528.
On June 13, the subcommittee reported an
amended version of the measure to the full Ways and Means Committee,
which approved it on June 20.
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Some of the major provisions of H.R. 2528 are:
Accuracy Penalties:
The penalties are reorganized into a new structure that is
designed to eliminate duplication, or "stacking," of penalties.
A 20 percent accuracy penalty is imposed on the portion of any
underpayment that is attributable to 1) negligence; 2) a
substantial
understatement
of
income
tax;
and
3)
any
substantial
valuation
overstatement,
any
substantial
overstatement of pension liabilities, and any substantial
estate or gift tax valuation understatement.
The list of
substantial authorities on which taxpayers may rely is
expanded.
Return Preparer Penalties:
The tax return preparer penalties are revised.
The preparer
penalty for certain understatements would be $250, applicable
if any part of an understatement is due to a return position
for which there was not a realistic possibility of being
sustained on its merits and such a position was not disclosed
or was frivolous.
The preparer would have to know (or
reasonably should know) of the position.
A reasonable cause
exception to this penalty is also provided.
Failure to File Correct Information Returns:
Information return penalties would be modified in order to
encourage filing of correct returns even though such returns
are filed after the prescribed filing date. The penalty starts
at $15 per return and progresses to $50 per return with varying
prescribed annual maximums.
Changes would be made in the
present rules for failure to furnish correct payee statements,
requirements for returns on magnetic media, and waivers,
definitions, and special rules.
Delinquency Penalties:
Failure to make timely deposits of taxes withheld bears a
varying penalty starting at 2 percent and progressing to 10
percent depending on the number of days of delinquency.
A 15
percent penalty would apply if the failure is not corrected
before the IRS issues a notice and demand for the amount of the
underpayment. A separate penalty for negligent or fraudulent
failure to file a return progresses from 15 percent of the net
amount due per month to a maximum of 75 percent.
JURISDICTION
Senate - Committee on
Subcommittee
Oversight of
House - Committee on
Subcommittee

Finance
on Private Retirement Plans and
the Internal Revenue Service
Ways and Means
on Oversight

AICPA STAFF CONTACTS
D. H. Skadden - Vice President, Federal Taxation Division
K. F. Thomas - Director, Federal Taxation Division
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LEVERAGED BUYOUTS
ISSUE
Should the Congress pass legislation restricting leveraged buyouts
(LBOs), other forms of corporate debt financing, and corporate
mergers?
AICPA POSITION
The AICPA opposes using the Internal Revenue Code as a vehicle to
address perceived problems with LBOs and other debt-laden corporate
transactions.
BACKGROUND
Congressional concern about hostile takeovers has grown steadily in
recent years.
With the takeover of RJR-Nabisco in November of 1988,
the concern about LBOs escalated.
A hearing in December 1988 by the House Energy and Commerce
Subcommittee on Telecommunications and Finance was the first of 20
hearings held to date by Congressional committees, including the House
Ways and Means and Senate Finance Committees.
The House
Banking
Committee has also conducted hearings, as well as the House Education
and Labor Subcommittee on Labor-Management Relations.
Despite the
number of hearings, no consensus has developed about what action, if
any, the Congress should take.
The AICPA testified at a March 14, 1989 hearing of the Ways and Means
Committee
regarding
the
tax
policy
aspects
of
mergers
and
acquisitions. The AICPA urged that the tax law should not be used to
restrict highly leveraged transactions.
The testimony was presented
by Arthur S. Hoffman, chairman of the AICPA Federal Taxation Executive
Committee. He cited four major reasons for not using the tax code to
restrict LBOs, as follows:
o

Complexity. The complexity
compliance and enforcement.

o

Scope. The
practical
difficulties
of identifying the
targeted transactions are immense.
In addition, any simple
tactic, such as a blanket disallowance of a deduction for
interest, would impact the wrong targets.

o

Efficiency and Effectiveness.
In the area of mergers and
acquisitions, the tax law has frequently proven to be an
inefficient and ineffective vehicle to discourage the use of
highly leveraged transactions.

o

Favoritism. Foreign purchasers not subject to restrictive
U.S. tax laws would be accorded an advantage over their
American competitors.
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RECENT DEVELOPMENTS
The full Ways and Means Committee held two additional days of LBO
hearings
in May.
The
House
Telecommunications
and
Finance
Subcommittee also held its second hearing on LBOs in May.
In April,
the Ways and Means Oversight Subcommittee held a hearing which focused
on the role of pension fund assets in LBOs.
JURISDICTION
Senate - Committee on Finance
Committee on Banking, Housing, and Urban Affairs
House -

Committee on Ways and Means
Committee on Banking, Finance, and Urban Affairs
Committee on Energy and Commerce

AICPA STAFF CONTACTS
D. H. Skadden - Vice President, Federal Taxation Division
C. K. Shaffer - Technical Manager, Federal Taxation Division

(27)

(6/89)

OTHER TAX ISSUES

TAX SIMPLIFICATION
A Tax Division Subcommittee, Tax Simplification and Efficiency, has
been established. Its mission is to: promote an enhanced awareness of
the need to consider simplification and efficiency in future tax
legislative and regulatory activity, to identify specific areas in
existing tax law in need of simplification and to work with Congress
and the Treasury on the implementation of simplification proposals.
The subcommittee has developed a preliminary package of simplification
discussion points and met with government tax policy representatives
on a number of occasions to discuss this effort. The subcommittee is
actively seeking additional ideas and input.
The Chairman is Jay Starkman, of Atlanta, Georgia. Individuals should
send any ideas for simplifying the tax system to: Tax Simplification
Ideas, AICPA, 1455 Pennsylvania Ave., N.W., Washington, D.C. 20004.
AICPA staff contacts are D. H. Skadden and C. B. Ferguson.

USER FEE FOR TAX INFORMATION
President Reagan's Fiscal Year 1990 budget included a proposal that a
user fee be considered for the IRS' taxpayer telephone assistance
program.
The AICPA wrote President Bush in February opposing
inclusion of such a provision in his budget.
The letter, signed by Arthur S. Hoffman, chairman of the AICPA Federal
Taxation Executive Committee, stated, "Voluntary compliance by the
citizens of this country is a key ingredient to the proper functioning
of our tax system.
Decreasing the information flow to taxpayers by
interposing the user fee disincentive, particularly given the extreme
complexity of the tax system, will invariably reduce voluntary
compliance and ultimately reduce government revenues."
The provision was included in President Bush's budget and the AICPA
has met with officials at the Office of Management and Budget (OMB) to
urge that such a user fee not be imposed.
A task force with
representatives from IRS, OMB and Treasury has been formed to study
whether it is feasible, with presently available technology, to charge
a user fee.
The task force is to issue its report later this year.
The decision about whether to impose a user fee will be made after the
report is issued.
AICPA staff contacts are D. H. Skadden and E. S.
Karl.
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AICPA PROFILE

HISTORY
The American Institute of Certified Public Accountants (AICPA) was
founded in 1887. Its creation marked the emergence of accountancy as
a profession, distinguished by its educational requirements, high
professional standards, strict code of professional ethics, licensing
status, and commitment to serving the public interest.
The AICPA is the national professional association of certified
public accountants in the United States. Members are CPAs from every
state and territory of the United States, and the District of
Columbia.
Currently, there are over 280,000 members.
Approximately
46 percent of those members are in public practice, and the other 54
percent include members working in industry, education, government,
and other various categories.

OBJECTIVES
In its continuing effort to serve the public interest, the Institute
creates and grades the Uniform CPA Examination, develops auditing
standards,
upholds the Code of Professional
Ethics,
provides
continuing professional education and contributes technical advice to
government and to private sector rule-making bodies in areas such as
accounting standards, taxation, banking and thrifts.

LEADERSHIP
The Chairman of the AICPA Board of Directors is elected from the
membership and serves a one-year term.
The AICPA chairman for
1988-1989 is Robert L. May of Short Hills, NJ. The chairman-elect is
Charles Kaiser, Jr. of Los Angeles, CA.
Philip B. Chenok, CPA, is the President and Chief Executive Officer
of the AICPA.
Bernard Z. Lee, CPA, is Deputy Chairman - Federal
Affairs.
The AICPA Council is the association's policy-making governing body.
Its 260 members represent every state and U.S. territory.
The
Council meets twice a year.
The Board of Directors acts as the executive committee of Council,
directing Institute activities between Council meetings.
The 21
member Board of Directors includes 3 public members, all of whom are
lawyers and 2 of whom are former SEC officials. The Board meets five
times a year.
The AICPA has a permanent staff of nearly 700 and a budget of $90
million.
The work of the AICPA is done primarily by its volunteer
members
serving on approximately
130 boards,
committees,
and
subcommittees.

